§50.103

facility and that it be operated for a
period of time as, in the judgment of
the Commission, the public conven-
ience and necessity or the production
program of the Department may re-
quire, or until a license for operation of
the facility shall become effective.
Just compensation shall be paid for the
use of the facility.

[40 FR 8790, Mar. 3, 1975]

§50.103 Suspension and operation in
war or national emergency.

(a) Whenever Congress declares that
a state of war or national emergency
exists, the Commission, if it finds it
necessary to the common defense and
security, may,

(1) Suspend any license it has issued.

(2) Cause the recapture of special nu-
clear material.

(3) Order the operation of any li-
censed facility.

(4) Order entry into any plant or fa-
cility in order to recapture special nu-
clear material or to operate the facil-
ity.

(b) Just compensation shall be paid
for any damages caused by recapture of
special nuclear material or by oper-
ation of any facility, pursuant to this
section.

[21 FR 355, Jan. 19, 1956, as amended at 35 FR
11416, July 17, 1970; 40 FR 8790, Mar. 3, 1975]

BACKFITTING

§50.109 Backfitting.

(a)(1) Backfitting is defined as the
modification of or addition to systems,
structures, components, or design of a
facility; or the design approval or man-
ufacturing license for a facility; or the
procedures or organization required to
design, construct or operate a facility;
any of which may result from a new or
amended provision in the Commission
rules or the imposition of a regulatory
staff position interpreting the Commis-
sion rules that is either new or dif-
ferent from a previously applicable
staff position after:

(i) The date of issuance of the con-
struction permit for the facility for fa-
cilities having construction permits
issued after October 21, 1985; or

(ii) Six months before the date of
docketing of the operating license ap-
plication for the facility for facilities
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having construction permits issued be-
fore October 21, 1985; or

(iii) The date of issuance of the oper-
ating license for the facility for facili-
ties having operating licenses; or

(iv) The date of issuance of the design
approval under appendix M, N, or O of
part 52.

(2) Except as provided in paragraph
(a)(4) of this section, the Commission
shall require a systematic and docu-
mented analysis pursuant to paragraph
(c) of this section for backfits which it
seeks to impose.

(3) Except as provided in paragraph
(a)(4) of this section, the Commission
shall require the backfitting of a facil-
ity only when it determines, based on
the analysis described in paragraph (c)
of this section, that there is a substan-
tial increase in the overall protection
of the public health and safety or the
common defense and security to be de-
rived from the backfit and that the di-
rect and indirect costs of implementa-
tion for that facility are justified in
view of this increased protection.

(4) The provisions of paragraphs (a)(2)
and (a)(3) of this section are inappli-
cable and, therefore, backfit analysis is
not required and the standards in para-
graph (a)(3) of this section do not apply
where the Commission or staff, as ap-
propriate, finds and declares, with ap-
propriated documented evaluation for
its finding, either:

(i) That a modification is necessary
to bring a facility into compliance
with a license or the rules or orders of
the Commission, or into conformance
with written commitments by the li-
censee; or

(ii) That regulatory action is nec-
essary to ensure that the facility pro-
vides adequate protection to the health
and safety of the public and is in ac-
cord with the common defense and se-
curity; or

(iii) That the regulatory action in-
volves defining or redefining what level
of protection to the public health and
safety or common defense and security
should be regarded as adequate.

(5) The Commission shall always re-
quire the backfitting of a facility if it
determines that such regulatory action
is necessary to ensure that the facility
provides adequate protection to the
health and safety of the public and is
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